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I 

BRIEF FOR APPELLEE 


STATEMENT OF CASS 


i 

The appellant, Charles Harris, hereinafter called 
the defendant, was convicted of murder in the first 
degree and from the judgment appeals. 

On the morning of April 21, 1932, at or about 


5: 30 A.M. the deceased, Milton White HenrvL was 
driving a Chevrolet roadster, with the top down, 
proceeding north on Brown Street Northwest to 
his home in an apartment building known as Oak- 
lawn Terrace, 3620 Sixteenth Street Northwest, in 

this citv. As he neared the corner of Brown and 
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Meridian Streets, a milk wagon drove up to the en¬ 
trance of an apartment building located on the 
northeast corner of Brown and Meridian Streets, 
and the driver entered this building to serve some 
customers. 'The passageway through Brown Street 
was therebv blocked because there were automobiles 
parked on both sides of the street at that time. The 
deceased was unable to pass the milk wagon, and at 
that moment a large Hudson sedan, bearing New 
Jersev license tags, drove up Brown Street directlv 
behind the car in which the deceased was seated. 

Tnnnediatelv thereafter live shots from a shotgun 

• ^ 

were fired into the bodv of Henrv, all of them being 
fired from the left of the deceased, and entering the 

left side of his bodv and killing him instant!v. The 

• «. • 

car in which deceased was driving drifted into rear 
of milk wagon and its motor was running when po¬ 
lice arrived on scene. The Hudson car was seen 
to back down Brown Street in order to turn east 
into Meridian Street, and at that moment the de¬ 
fendant was seen walking.south on Brown Street 
toward the Hudson car carrying a sawed-off shot¬ 


gun. 

As the defendant approached the Hudson car, he 
called to the driver, “Keep moving”, and as he 
stepped on the running board said, “Step on it." 
The car was seen to drive over the sidewalk of 
Meridian Street in making the turn into said street, 
and it immediately disappeared, going in an east¬ 
erly direction (R. 33-39 inch). 


This car was found abandoned in this eitv a few 

i 

hours after the murder (R. 47). 

The evidence further disclosed that the defend¬ 
ant was seen in this same Hudson car on six dif¬ 
ferent occasions on April 20. 1932, the day prior to 
the shooting, while the car was parked in the im¬ 
mediate vicinitv of Brown and Meridian Streets 

m/ 

and the Oaklawn Terrace apartment building! in 
which the deceased resided (R. 39, 40.) The de¬ 
fendant was arrested on June 10,1932, in Philadel¬ 
phia, Penna., by the Pennsylvania authorities (R. 
44) and was subsequently identified there by the 
witness Carroll F. Rhodes (R. 34). Upon his re¬ 
turn to Washington by the authorities, the defend¬ 
ant was placed in a line-up with seven or eight 
other men at the Washington Jail and was again 
identified by two witnesses (R. 34, 41). 

The defendant did not take the stand in his bwn 
behalf, but offered alibi testimony through the 
medium of other witnesses. 


ARGUMENT 


The assignments of error are apparently based 


upon the theory that, while the real issue in 
trial was the question of identification, the con 


the 

luct 


of the prosecutor and court precluded the jury 
from fairlv and impartially deciding this issiiie. 

i 

Assignment Xo. 1 

Under the first assignment it is contended that 
the defendant was prejudiced because of the yari- 
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ons aliases set forth in the indictment against him, 
and that therefore the court erred in overruling 
defendant's motion to quash the indictment. 

Tliis motion (R. 4) was filed on February 2, 
1933. came bn for argument on February 10, 1933, 
and was overruled. While the record does not dis¬ 
close what transpired at the argument, it can be 
assumed that the Government made a proper show¬ 
ing at that time to convince the court that the 
defendant had been known at various times under 
the aliases set forth in the indictment. 

It is argued further bv counsel for the defendant 

that it is hard to understand wliv these aliases were 

* 

included in the indictment, and vet tliev concede 

» •/ 

the right of the Government to place in the indict¬ 
ment such aliases as mav become necessarv in the 


proper presentation of its case. Under this view 
of the law, admitted by the defendant, if the de¬ 
fendant had been convicted in the past under these 
different aliases it can certainly be argued that the 


Government, anticipating that the defendant 
might take the stand in his own behalf, would con¬ 
sider it necessary in the proper presentation of its 
case, to set forth these aliases, in order that the 
defendant might be questioned with regard to past 
convictions. 

The contention that the jury were constantly im¬ 
pressed with the idea that they were trying a 
defendant with nine aliases is erroneous, for, with 
the exception of a reference to the indictment when 



the ease was being identified to the court and jijry 
by Government counsel (R. 24) the record fails to 
disclose anv further reference bv the Government 
to these aliases. 

The record does disclose, however, that the [le- 

i 

fendant used the name of Charles Harris when 
arrested (R. 45); that he gave the name of Charles 
Bernstein to Detective Sergeant John C. Daglisli 
of the Metropolitan Police Department (R. 49); 
and that he was known to Mrs. Agnes Brenseii as 
Charles Berman (R. 55) ; and that in an affidavit 
filed bv the defendant in the motion for a new tidal 
his name is given as Charles Bernstein (R. 1(2). 
It can therefore be seen that the statement made by 
counsel in their argument, that only one of these 
aliases appears in the record, is erroneous, and that 
the Government was justified in the use of such 
aliases in the indictment. 

In Bishop's New Criminal Procedure, Volj. 2, 
2nd ed., at Page 531, it is said: | 

If it is uncertain which one of two or more 
names will appear in the evidence as the de¬ 
fendant’s, the method is to give both on all, 
connected by an “alias diet as.” * * *. 

Thereupon proof of one will sustain i the 
allegation. 

In State v. Ciavflone, 98 Conn. 454, 120 A. 347, 
it was held that in a prosecution for murder, where 
one of the defendants was known under the qUas 
of “The Cowboy”, there was no error in denying 
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liis motion to expunge from the indictment such 
alias following his name. See also Yibcrg v. State, 
138 Ala. 100. 35 So. 53. 

Assignments Nos. 2 and 3 

The contention under these assignments is that 
the court erred in admitting into evidence and per¬ 
mitting Government counsel to display to the jury 
Government Exhibit No. 2, a photograph of the 
dead body. 

This photograph, taken immediately following 

the shooting, was properly identified (R. 26, 27) 

and showed not onlv the bodv of the deceased in 

* •< 

his car but also the general situation existing just 
prior to the shooting. This tended to corroborate 

the testimonv of the Government witnesses and 

%■ 

further proved the Government's contention that 
the shooting took place at a time when the deceased 
was blocked and prevented from driving further 
north on Brown Street, due to the congestion 
caused by the parking of the milk wagon in front 
of the apartment building located on the northeast 
corner of Brown and Meridian Streets. 

The Court's attention is again directed to what 
appears to be a misstatement of the evidence with 
respect to the number of times this photograph was 
exhibited to the jury. The record discloses (R. 27) 
that the photograph was admitted in evidence on 
March 21, 1933, and on the following day, March 
22,1933, it, together with other exhibits, was shown 


/ 


to the jury by Government counsel for the first and 
only time (R. 33). 

Tins question of the admissibility of photographs 
was recently decided bv this Honorable Court in 
Robinson ct aJ. v. United States , 61 D.C.App. 370, 
63 F (2) 147, and no further discussion of the law 
on tills point is deemed necessary. 


Assignment No. 4 

A lengthy discussion of this assignment is 


not 


considered necessary, other than to direct this Hon¬ 


orable Court’s attention to Pages 31, 32, 33, an 


144 


of the Record. It will be observed that the court 
granted the request of defendant’s counsel (R. 44). 
Counsel for the defendant had every opportunity 
to and did question the prospective jurors on their 
voir dire examination concerning their knowledge 
of the facts in the case and as to whether or not anv 
juror had read any newspaper articles which con¬ 
tained anything pertaining to the case. After the 
jury was sworn and until the verdict was returned 
they were locked up and in the custody ofj the 
United States Marshal. 

It is difficult to conceive how counsel can 
ously urge that the defendant was deprived of 
right by the court's action. j 

In State v. Long, 245 NAY. 726, it was lield| that 

i 

publication in a newspaper of an interview with the 
countv attorney did not warrant reversal for mis- 

•/ 4 / 

conduct where there was no showing that he incited 
publication or that the jury read the article. 


seri¬ 

ally 
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Assignment No. 5 


It is argued that the court erred in permitting 
Government counsel to cross-examine the witness 
Mrs. Agnes Brenser regarding an arrest in Newark. 

v. vV* O 

New Jersev. 

This witness had previously testified that the de¬ 
fendant lived at her house in Brooklyn, New York, 
from October .1931 until June 1932; that the de¬ 
fendant was awav for one or two davs at the begin- 
i.ing of April 199,2 and then again the early part of 
Mav 199,2 (iR. 551. Upon cross-examination she 
repeated emphatically that the defendant was at her 
home every night during the month of October 1931 
(R. 57). Upon being asked if she knew, as a mat¬ 
ter of fact, that (diaries Berman had been arrested 
on October 28. 1931. in Newark, New Jersey, and 
detained there for three days, she stated that she 
did not know that, but failed to deny it (R. 57). 
The Court's attention is directed to the fact that 

she knew the defendant only as Charles Berman 

* 

(R. 55). 

No objection was made to the question and it was 
not until the answer was given that counsel moved 
to strike both question and answer. 

Counsel for the Government did announce that 


lie expected to follow the matter up and, anticipat¬ 
ing the use of rebuttal testimony, had subpoenaed 
the necessary witnesses from out of town, including 
one Lieutenant James White of the Newark, New 



Jersey, Police (R. 60, 61). The Court, however, 
ordered the case to proceed that afternoon (R. j)0, 
63) and the Government was not permitted to (in¬ 
troduce any rebuttal testimony other than through 
the medium of Detective Sergeant Flovd A. Trus- 
cott, a member of the Washington Metropolitan Po¬ 
lice Department (R. 61). 

The Government offered an exemplified copy of 
the record from the First Criminal Court of the 
City of Newark, New Jersey, showing the aiufest 


and detention of the defendant in Newark from [the 
28th to the 31st day of October 1931. This record 
was offered, not as counsel have argued, in order 
to show defendant's conviction, because the record 
showed that the defendant was discharged, but 
merely to disprove and rebut the testimony giken 
by Mrs. Brenser. Counsel for the Government! be- 

v i 

lieved that such document was admissible uifder 
the authority of Jacobs v. United States, 58 App. 
D.C. 63, 24 F. (2d) 890, wherein this Honorable 
Court stated: “It is the general rule that ideiititv 
of names will be accepted as prima facie evidence 

i 

of identity of persons.” The court declined to 
admit it into evidence and instructed the jury to 
disregard it (R. 64). [ 

No objection was made at the trial to the action 
of the court, and while the Government is not un¬ 
mindful of the rule that prevails in this juriidic- 

l 

tion that the appellate court in a criminal case 
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where the charge is of the gravest character, will 
notice a plain error appearing in the lower court 
which has not been raised bv an exception, vet, as 
this Court remarked in GrauJ v. United States , 47 
App. D.C. 543, 550: 


The reviewing court in a criminal case 
maw and sometimes does, take notice of a 
plain error which operates prejudicially 
against the defendant, though no exception 
was taken in the court below: but tJiis is 
unusual and is done ontjj where justice im¬ 
peratively demands it. Holmyren v. United 
States, 217 U.S. 509. 522, 54 L. ed. 861, 867, 
30 S.Ct. 588. (Italics ours.) 


The right of government counsel to cross-ex¬ 
amine the defense witnesses cannot be seriously 
questioned. As was stated by this Court in Wash¬ 
ington Railway cC* Electric Co. v. Dittman, 44 App. 
D.C. 89: 


On cross-examination it is proper to bring 
out anything tending to contradict, modifv, 
or explain the testimony given by a witness 
on his direct examination or any logical 
inference resulting from it. 

In Patrick v. State, 18 Ala. App. 335, 92 So. 

87, the court said: 

Cross-examination of witnesses rests in 
the discretion of the court, as many ques¬ 
tions are proper on cross-examination that 
would not be permissible on direct exami¬ 
nation. 


11 


See also: 

Arnold v. United States, 7 F. (2d) 867. 

Jelke v. United States, 255 F. 264. 

Holcombe v. State, 19 Ala. App. 24; 94 So. 

917. 

Assignments Nos. 6 to 11, Inclusive 

i 

Since the arguments advanced by defendant’s 
counsel under these assignments appear to be di¬ 
rected to the alleged misconduct of Government 
counsel and the trial court, it is believed that they 

can be discussed collectivelv. 

* 

No error was committed in refusing a delay to 
the defendant for the purpose of producing a miite- 
rial witness. An examination of the Record (jpp. 
60, 61, 63) discloses that the Government was pre¬ 
cluded from producing such witnesses as had tjeen 
subpoenaed to appear in rebuttal, and that the i*ase 
was set for trial in February and at the instance 
of the defendant was continued until the 20th of 
March, 1933, and the request for a continuance was 


not made until the third day of the trial, the .jury 
having been confined in the custodv of the United 
States Marshal the entire time of the trial (R. 63). 

However, the witness Goldstein arrived at the 
conclusion of the Government’s opening argument 
and was permitted to testify. The refusal oi the 
court to grant a continuance inured to the benefit 
of the defendant and to the disadvantage of the 
Government. 
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As stated by counsel for the defendant, in a quo¬ 
tation from Underhill on Criminal Evidence, Sec. 
268. at Page 478: 

A continuance is not alwavs a matter of 

* 

right. It lies in the sound discretion of 
the trial court to grant and its action will 
not be reviewed unless there has been a pal¬ 
pable abuse of that discretion to the de¬ 
fendant \s disadvantage. 

The witness Goldstein attempted to prove that he 
first met the defendant around the first part of 
April 1932 when the defendant called on the witness 
in behalf of defendant’s friend, Ralph Cometo, 
whose brother Salvatore was arrested in New York 
eitv on March 23. 1932. for burglarv; that de- 
fendant was interested in Cometo’s case and made 
a certain investigation for the witness in connec¬ 
tion with the same: that on the morning of April 
21.1932. between 9: 00 and 9: 30 A.M. the defendant 
was in witness' office to talk about the Cometo case. 
The witness then produced a book purporting to be 
a diary, a page of which, dated April 21. 1932, bore 
a pencil notation “9 Cometo." Government coun¬ 
sel at first objected, but upon withdrawing the ob¬ 
jection the book was handed to the Court. The 
Court admitted it in evidence, after first asking if 
the name of the defendant appeared in the diary. 
The court in addition stated that it could go in for 
what it was worth (R. 65). 
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The witness Goldstein was cross-examined bv 

* 

Government counsel, and among other things was 
asked if lie knew or had ever heard of Abner Slegal 
In connection with this case. The purpose of' {his 
line of questioning was to show Goldstein's con¬ 
nection with certain friends of the defendant 
(R. 67). Xo objection was made at the time of trial 
to these questions. Thereupon the court questioned 
the witness Goldstein as appears in the Record 
(pp. 67, 68). | 

It is also contended that counsel for the Govern¬ 
ment questioned the witness Rhodes improperly on 
redirect examination. (R. 39). It will be ob¬ 
served that this witness had been subjected to a 
grueling and lengthy cross-examination (R. 31, 35, 
36, 37, 38, 39), and some importance had appar- 
entlv been given to the witness' interest in the case 

v O 

and the newspaper accounts of the killing. It was 
Government counsel’s belief that defendant I was 
attempting to show that the witness was very much 
interested in the case and that his testimony! was 
thereby influenced, hence the question asked (R. 
39) by Government counsel, which is now the sub¬ 
ject of complaint. These questions certainly could 
not have prejudiced the defendant. 

It is well-established law that the conduct| of a 
trial rests within the sound discretition of the; trial 
justice. This Honorable Court has reiterated this 
principle so frequently that a citation of ca^es is 
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hardlv deemed necessary. However, reference is 
made to tlie following* cases. 

In Goldstein v. United Si dies, 63 F. (2d) 609, 
the court said: 


Remarks of court in making rulings on 
evidence are held not to create prejudice in 
minds of jurors against accused, where 
charge was fair and jury were instructed to 
d i s rega rd remarks. 

In Horning v. D.C., 48 App.D.C. 383 (affirmed 
254 U.S. 134), this Court said, at Page 384: 


In the federal courts in both civil and 
criminal cases the trial judge may express 
his opinion in respect to the testimony and 
it will not be error so long as he cautions the 
jury not to feel obligated to follow his sug¬ 
gestions. 


See also: 


Bndd v. United Staten, 48 App. D.C. 332. 

Strann v. United Staten, 54 App. D.C. 100; 
295 F. 921. 

Louvicrn v. United Staten, 62 F. (2d) 163. 

ShejjJierd v. United Staten, 64 F. (2d) 641. 

In State v. Cianflone, supra, it was said: 

The judge is not a mere moderator or 
umpire or presiding officer and is not dis¬ 
qualified from participation in the examina¬ 
tion of witnesses. 


In People\ v. Reid, 72 Calif. App. 611, 237 Pac. 
824, the court said: 

It is a well-established custom, supported 
by both reason and practice, for the judge 


presiding at a trial, from time to time to 
ask questions of any witness that may be pn 
the stand, for the purpose of elucidating jor 
making clear any points that might other¬ 
wise remain obscure. 

See also People v. Dad, 196 Pac. 506, 51 Cajif. 
App. 182. 

Authorities upon the subject of the right of 
Government counsel to cross-examine are cited 
under Assignment No. 5. 

® i 

Under assignment No. 10 the defendant co|m- 
plains of the misconduct of the United States At¬ 
torney in addressing the jury in his closing argu¬ 
ment. The closing argument of Government coun¬ 
sel was in answer to the remarks of defense counsel 
in their argument to the jury. 

In Copeland v. United States, 55 App. D.C. 106, 
2 F. (2d) 637, this Court held that improper re¬ 
marks made by a prosecuting attorney were not 
grounds for reversal, in view of the court’s imme¬ 
diate admonition to the jury and the general change. 

In Carter v. State of Tennessee, 18 F. (2d) 850, 

i 

a murder trial, the court said, at page 853: 

The general rule is clearly that such “im¬ 
proper argument of a prosecutor is no 
ground for reversal, where the jury is ex- 
jilicitly directed to disregard it.” Bollilio 
v. United States, 291 F. 975, 986. See, also, 
Copeland v. United States , 55 App.D.C. 
106, 2 F. (2d) 637. And where, as here, it 
must be assumed that the court did reprove 
counsel and properly instruct the jury at 
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the time, such prejudice as was not thereby 
removed, or could not be removed by sucli 
instruction, was, we think, waived by the 
failure of the defendant to move for a mis¬ 
trial. lie should not thereafter be per¬ 
mitted to apparently consent to the continu¬ 
ance of the trial, which could presumably be 
discontinued only upon his motion after the 
jury had been sworn and he once placed in 
jeopardy, thus taking* his chance of a favor¬ 
able verdict, and if the verdict be “guiltv” 
then assert it was founded to a material ex¬ 
tent upon misconduct of opposing* counsel. 

In Gridley v. United States, 44 F. (2d) 716, the 
Government counsel stated to the jury that he be¬ 
lieved appellants were guilty. lie was led to make 
this statement by the charge of appellants’ attor¬ 
ney, in his address to the jury, that he was seeking 
an unjustified conviction because of his ambition 
to win. The court admonished the iurv to disre- 

•j 

gard opinions of counsel and the Circuit Court of 
Appeals held that appellants had no reason to 
complain. 

In the present case the trial court, in his charge 
to the jury! said: “In this case the beliefs or the 
opinions or the contentions of counsel are to be 
given no weight whatever bv vou in arriving at 
your verdict” (E. 72). 

This Honorable Court, in Lomax v. United 
States, 37 App.D.C. 414, said: 
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While the rule requiring officers of the 
government in the prosecution of criminal 

rks 
n ce 


cases to refrain from prejudicial rema 
to the jury not warranted by the evide 
is a verv strict one, we are not convinced that 

* 7 i 

A 
his 


the above remark comes within the rule, 
prosecuting officer is at liberty to form 
own theory of a case, and to pursue it in the 
course and manner of the trial, so long as 
the tlieorv is consistent with the evidence. 
(Italics ours.) 

See also: 

Stale v. Martin, 56 S.W. (2d) 137. 

Patterson v. United States, 62 F. (j2d) 
96S. 

Wiley v. Commonwealth, 55 S.W. (|2d) 
41. 

i 

Johnson v. Commonwealth, 56 S.W. (2d) 
344. 

People v. Walden, 18 Pac. (2d) 105. 

Pale v. State, 18 Pac. (2d) 549. 

It can be plainly seen that not once have counsel 
for the defendant made any serious complaint 
against the verdict of the jury on the ground that 


it was not supported by sufficient evidence. W 
the record is probably unnecessarily lengthy, a < 
ful reading thereof discloses that the defendant 
accorded a fair trial and that the instructioi 
the court contained a clear, concise and aecij 
analvsis of the law. 


- 


hile 
are- 
was 
s of 
rate 
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CONCLUSION 

In conclusion, it is respectfully submitted that 
the .judgment appealed from should be affirmed. 

ITespect full y submitted. 

Leslie C. Garnett, 

United States Attorney. 

Julian I. Richards, 

, Assistant United States Attorney. * 
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